
Judgment 37/2011, of March 28th 2011 (Unofficial translation) 
 

The Second Chamber of the Constitutional Court, composed of the Judges Mr. 

Eugeni Gay Montalvo, President, Ms. Elisa Pérez Vera, Mr. Ramón Rodríguez Arribas, 

Mr. Francisco José Hernando Santiago, Mr. Luis Ignacio Ortega Álvarez and Mr. 

Francisco Pérez de los Cobos Orihuel, has pronounced 

 
IN THE NAME OF THE KING 

 

the following 

J U D G M E N T 
 

 

In the Amparo appeal no. 3574-2008, brought by Mr. José María García-Bayonas 

Garaizábal, represented by the Court Solicitor Mr. Mariano de la Cuesta Hernández and 

assisted by the Lawyer Mr. Carlos Gómez Menchaca, against the Judgment delivered by 

the Civil Court No. 7 in Bilbao, of April 23rd 2007, which overruled the claim brought in 

ordinary proceedings no. 870-2006, as a civil liability claim derived from medical 

assistance, and against the Judgment delivered by Section Five of the Appellate Court of 

Biscay, of April 10th 2008, overruling the appeal for review [“recurso de apelación”] 

brought against the same. The Compañía Agrupación Mutual Aseguradora has been party 

to the proceedings, represented by the Court Attorney Mr. Antonio Ramón Rueda López 

and assisted by a Lawyer, and the State Solicitor has also intervened. The Judgment has 

been drawn up by the Judge Ms. Elisa Pérez Vera, who expresses the opinion of the 

Chamber. 

 
II. Grounds 

 

1. This Amparo appeal is brought against the Judgment delivered by the Civil 

Court No. 7 in Bilbao, dated April 23
rd

 2007, which overruled the claim brought in 

ordinary proceedings no. 870-2006, filed as a civil liability claim derived from medical 

assistance, as well as against the Judgment delivered by the Fifth Section of the Appellate 

Court of Biscay, of April 10
th

 2008, which overruled the appeal. 

 

The petitioner is claiming a breach of his right to an effective remedy [Article 24.1 

of the Spanish Constitution (in Spanish, “Constitución Española”, CE hereinafter) in 

relation to the rights to physical integrity and personal freedom (Articles. 15 and 17.1 CE), 

given that he was refused the compensation for a total functional loss of his right hand as a 

result of a cardiac catheterization, without being informed of the risks of the surgery or 

having provided his consent thereto. 

 

In turn, the Agrupación Mutual Aseguradora declares herself contrary to the 

appeal, on the grounds of a lack of infringement of the fundamental human rights alleged, 

because the doctors’ conduct conformed to the circumstances of the case and the 
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applicable regulations; the foregoing has been duly justified in the judicial resolutions 

challenged. 

 

The State Solicitor is requesting that protection be granted, given that the judicial 

resolutions challenged infringe the plaintiff’s right to physical integrity (Article 15 CE) in 

relation to the right to justify all judicial resolutions, foreseen in Article 24.1 CE, given 

that the failure to inform the patient about the operation was not justified, as well as his 

subsequent consent thereto. 

 

2. Before analysing the petitioner’s appeal, we should clarify the scope of our 

judgment on the matter being examined. The scope of these proceedings is limited to an 

examination of whether the specific conduct included in the grounds of the plaintiff’s 

claim did or did not breach the fundamental rights invoked by the latter, but we are not 

entitled to issue an opinion on whether he has right to the claimed compensation, as this is 

an issue of ordinary law to be exclusively decided by the judiciary courts further to the 

task entrusted by Article 117.3 CE. Consequently, our examination will be limited to the 

strict scope of the fundamental rights invoked and to an examination of how these have 

been weighted in the judicial resolutions challenged, based on the factual data considered 

by the latter. 

 

3. We will briefly refer here to the circumstances of the case underlying the 

appellant’s complaint. He was admitted to the clinic’s emergency room with a chest pain, 

and was subjected to a cardiac catheterization the day after with a right radial approach, 

without any previous hazard warning, nor obtaining his consent thereto. After the surgery, 

the appellant’s right hand did not make good progress and eventually lost all functionality. 

The appellant filed a compensation claim, which was overruled at first instance and on 

appeal, and it was recognised in both judicial resolutions, as an ascertained fact, that the 

patient’s informed consent had not been obtained prior to the operation. 

 

This Amparo appeal is being articulated on the aforementioned facts, claiming an 

infringement of the foregoing rights, enshrined in Articles 15 and 17.1 CE in relation to 

Article 24 CE, due to dismissing the plaintiff’s claim despite acknowledging a failure to 

provide prior medical information and to previously obtain his consent. 

 

If we focus on the issue being examined, we are first of all against the idea that the 

issue falls within the scope of Article 17.1 CE, given that “according to constant case-law 

laid down by this Court (Judgments of the Constitutional Court [in Spanish, “Sentencia 

del Tribunal Constitucional”, STC hereinafter] 126/1987, 22/1988, 112/1988 and 61/1990, 

to mention only the most recent) the personal freedom protected by this provision is 

“physical freedom”, i.e. freedom from arrest, punishment or arbitrary imprisonment, but 

its scope does not include a general freedom of action or of individual self-determination 

given that this type of freedom, which represents a higher value in the Spanish legal 

system (Article 1.1 CE), may only be subject to an Amparo appeal in those specific 

manifestations that enjoy the status of fundamental rights granted by the Spanish 

Constitution, Chapter Two, Title I, such as the freedoms referred to in Article 17.1 itself 
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and Articles 16.1 (freedom of belief and religion), 18.1 (privacy), 19 (mobility) and 20 

(freedom of speech). Along these lines, amongst other decisions, STC 89/1987 

distinguishes between manifestations “of many different activities and vital relations 

rendered possible by freedom” (or manifestations of “freedom in strict terms”) and 

“fundamental rights that guarantee freedom” but which “do not and may not specifically 

contain each one of these manifestations in practice, irrespective of their relevance in 

one’s life” (STC 120/1990, of June 27
th

, Ground [in Spanish, “fundamento jurídico”, FJ 

hereinafter] 11).  

 

Thus, our analysis should be limited to whether the operation conducted on the 

petitioner of protection, without being previously informed of his rights and possible 

consequences, has or has not amounted to a breach of his right to physical and moral 

integrity, a right independently protected by Article 15 CE, which thereby acquires its own 

substantiation and, in relation thereto, the right to effective judicial protection (Article 

24.1 CE). 

 

According to case-law laid down by this Court (gathered, amongst others, in STC 

220/2005, of September 12
th

, FJ 4, and 160/2007, of July 2
nd

, FJ 2), Article 15 CE protects 

“personal inviolability, not only against attacks directed at causing bodily or spiritual 

harm, but also against any type of intervention in these assets without the owner’s 

consent” (STC 120/1990, of June 27
th

, FJ 8, and 119/2001, of May 24
th

, FJ 5). These 

rights, aimed at protecting “corporal integrity” (STC 207/1996, of December 16
th

, FJ 2), 

“now also have an active component as regards the free development of one’s 

personality”, directed at their full effectiveness; that’s why “it is essential to ensure 

protection, not only against the aforementioned interferences, but also against any hazards 

that may arise in a technologically advanced society” (STC 119/2001, of May 24
th

, FJ 5). 

This is why, in order to ascertain a breach of Article 15 CE it is not necessary for any such 

integrity violation to have consummated; it suffices for a relevant risk to exist that such 

violation may occur (STC 221/2002, of November 25th, FJ 4). In addition, we have 

affirmed that the right to be protected from harm or damage to one’s personal health is 

also covered by the right to personal integrity (STC 35/1996, of March 11th, FJ 3). 

However, not all risk or harm to health will entail a breach of this fundamental right, but 

only that generating serious and certain danger thereto (STC 119/2001, of May 24
th

, FJ 6, 

and 5/2002, of January 14
th

, FJ 4). 

 

This fundamental right entails a passive right, i.e. a duty to refrain from medical 

intervention, unless constitutionally justified, and, furthermore, a right to refuse medical 

assistance further to a right of self-determination, the essence of which is the body as such, 

other than the right to health or life (STC 154/2002, of July 18
th

, FJ 9). Consequently, we 

have affirmed that the right to physical and moral integrity shall be affected if a person is 

involuntarily subjected to medical assistance, which may be a result of many different 

motives, apart from preventing death; thus, this medical assistance under duress amounts 

to a limit that infringes a fundamental right to physical integrity unless, as pointed out 

before, there are constitutional grounds (STC 120/1990, of June 27
th

, FJ 8, and 137/1990, 

of July 19
th

, FJ 6). 



 4 

 

In strict terms, the present case does not involve medical assistance under duress, 

i.e. conducted against the patient’s will, but surgery performed without the affected 

subject having received the relevant prior information and without having provided his 

subsequent consent thereto. Consequently, we need to clarify whether the failure to obtain 

the appellant’s informed consent in the case at hand has or harmed his right to physical 

integrity —the operation inescapably determined the nature of this informed consent— in 

order to ascertain whether it is covered by a fundamental human right to physical and 

moral integrity (Article 15 CE), in the aforementioned context.  

 

4. Article 15 CE does not expressly refer to informed consent, which is not to say 

that this issue is removed from the constitutional provision to protect physical and moral 

integrity. In general, we declared in STC 212/1996, of  December 19
th

, FJ 3, and 

116/1999, of June 17
th

, FJ 5, that “the content of constitutional provisions related to 

fundamental rights and public freedoms is not exhausted by their very acknowledgement 

but, beyond this, may include requirements addressed to the legislator, in relation to its 

task to continuously shape the legal order, whether in the form of so-called institutional 

guarantees or as governing principles of wider fields, such as, as will be seen below, in the 

form of constitutionally protected legal assets”. Furthermore, we have noted that “the 

obligation binding all public powers to follow the Constitution does not only give rise to 

the State’s negative obligation not to harm the individual or institutional sphere protected 

by fundamental rights, but also to a positive duty to assist in the efficacy of such rights and 

the values they represent, even in the absence of a citizen’s subjective claim. This 

specifically obliges the legislator, which receives ‘the necessary guidelines’, and this duty 

is rendered particularly relevant if a right or fundamental value risks being voided should 

no mechanisms be established for its defence” (STC 53/1985, of April 11
th

, FJ 4, and 

129/1989, of July 17
th

, FJ 3). 

 

Evidently, all medical operations implicitly entail the possibility of affecting one’s 

personal integrity, protected by Article 15 CE, to the extent that the latter protects a 

person’s inviolability against all types of bodily intervention; consequently, the necessary 

devices should be arbitrated to guarantee the effectiveness of the right in this field, 

consistent with the function and aim inherent to a doctor’s activity. As we indicated in 

STC 181/2000, of June 29
th

, FJ 8, the constitutional protection of life and physical and 

moral integrity is not limited to a strict acknowledgment of the necessary subjective rights 

to legally react to any related aggression, but also contains a mandate to sufficiently 

protect any personality assets, aimed at the legislator, which should preside and inform its 

entire activity. As to the present issue, the right’s guaranteed effectiveness in medical 

terms means that any conduct affecting one’s personal integrity, in order to conform to the 

mentioned right, according to the definition above given, should be consented to by the 

patient or, otherwise, should be constitutionally justified. This is why the legislator should 

establish (as it has in fact done —see below) the necessary devices to procure the consent 

of the subject intending to undergo a medical intervention, including any events which, 

from a constitutional perspective, would legally exclude that consent; on the one hand, it 

should always be taken into account that “only in the case of limits expressly imposed by 
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the Constitution itself when defining each right or those that may be indirectly inferred, if 

justified by the need to preserve other constitutionally protected rights, may fundamental 

human rights be excluded (STC 11/1981, FJ 7, 2/1982, FJ 5, 110/1984, FJ 5); and, on the 

other hand, any limitations established may in no event obstruct any such right ‘beyond 

what is reasonably necessary’ (STC 53/1986, FJ 3); as a result, any act or resolution 

limiting fundamental human rights must ensure that any restrictive measures are 

‘necessary to achieve the aim pursued’ (STC 62/1982, FJ 5; 13/1985, FJ 2), based on the 

‘proportionality between having to sacrifice the right in question and the final position 

granted to the person suffering the situation’ (STC 37/1989, FJ 7) and, in any case, 

upholding its essential [content] (STC 11/1981, FJ 10, 196/1987, FJ 4, 5 and 6, 197/1987, 

FJ 11), if the right can still be exercised” (STC 120/1990, of June 27
th

, FJ 8). 

 

In order to determine the guarantees which, in terms of Article 15 CE, are imposed 

on any medical operation affecting a patient’s bodily integrity, we here refer, on the one 

hand, to international treaties and conventions on the matter, ratified by Spain, due to the 

interpretative value on rules on fundamental human rights and public freedoms 

acknowledged by Article 10.2 CE (for all, see STC 6/2004, of January 16
th

, FJ 2), and, on 

the other hand, to the case-law laid down by the European Court of Human Rights, which 

also serves as an interpretative criterion when applying the constitutional provisions that 

protect fundamental human rights, according to Article 10.2 CE, as this Court has 

declared, amongst many different Judgments, in STC 303/1993, of October 25
th

, FJ 8, and 

119/2001, of May 24
th

, FJ 5, to conclude with an examination of the legal regulations in 

charge of materializing these guarantees. 

 

These hermeneutic components include, in the first place, the Charter of 

Fundamental Rights of the European Union, approved in Nice on December 7
th

 2000, 

which was granted —as adapted in Strasbourg on December 12
th

 2007— the same legal 

status as Treaties, further to Article 6.1 of the European Union Treaty (Treaty of Lisbon of 

December 13
th

 2007, in force since December 1
st
 2009). Article 3 of the Charter 

acknowledges that everyone has the right to respect for his or her physical and mental 

integrity; in the fields of medicine and biology, “the free and informed consent of the 

person concerned, according to the procedures laid down by law [section 2.a)] should be 

upheld. Along these same lines, the Convention for the Protection of Human Rights and 

Dignity of the Human Being with regard to the Application of Biology and Medicine 

(hereinafter, the Convention on Human Rights and Biomedicine), signed in Oviedo on 

April 4
th

 1997 and ratified by Spain in an Instrument dated July 23
rd

 1999 [Official State 

Gazette (BOE) No. 251, of October 20
th

 1999] —which came into force on January 1
st
 

2000— refers to “[c]onsent” in Chapter II. Article 5 establishes the general rule: an 

intervention in the health field may only be carried out “after the person concerned has 

given free and informed consent to it”, to which effect “this person shall beforehand be 

given appropriate information as to the purpose and nature of the intervention as well as 

on its consequences and risks”. However, if for emergency reasons adequate consent 

cannot be obtained, “any medically necessary intervention may be carried out immediately 

for the benefit of the health of the individual concerned” (Article 8).  
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The European Convention on Human Rights (ECHR) does not include a specific 

rule on the protection of physical and moral integrity. However, the European Court of 

Human Rights has included it in the notion of “private life”, enshrined in Article 8.1 

ECHR (Judgments of the Court of December 16
th

 1997, case Raninen v. Finland, § 63; 

and of February 24
th

 1998, case Botta v. Italy, § 32). It has also included therein the 

participation of individuals when selecting the medical acts they will be subject to, as well 

as in relation to their consent (Judgments of the Court of September 24th 1992, case 

Herczegfalvy v. Austria, § 86; and of April 29
th

 2002, case Pretty v. United Kingdom, § 

63). In this regard, the European Court has highlighted the relevance of patients’ consent, 

considering that an unconsented medical treatment, if the patient is an adult and in good 

mental health, attacks the interested party’s physical integrity and may question the rights 

protected by Article 8.1 ECHR (Judgment of the Court of April 29
th

 2002, case Pretty v. 

United Kingdom, § 63). It has also highlighted how important it is for persons exposed to 

health hazards to be able to access to information in order to evaluate said risks 

(Judgments of the Court of February 19
th

 1998, case Guerra et al v. Italy, § 60; and of 

June 2
nd

 2009, case Codarcea v. Romania, § 104). In this latter Judgment, the European 

Court has pointed out that, further to its obligation to adopt the necessary rules to 

guarantee that patients’ physical integrity is upheld, all Member States should establish the 

necessary regulations to ensure that all doctors anticipate the foreseeable consequences 

that may arise from their intended medical intervention, in relation to their patients’ 

physical integrity, adequately informing them in this regard, in such a way that the patient 

may agree to the act in full consciousness; consequently, if a foreseeable risk were to 

materialize without a patient being informed by his or her doctor, the State in question 

could be eventually held directly liable further to Article 8 ECHR (§ 105). 

 

5. According to the foregoing, we may anticipate that patient consent to any bodily 

intervention is inherent, amongst others, to his/her fundamental right to physical integrity, 

to prevent any unconsented intervention on one’s body, which may not be unjustifiably 

limited as a result of an illness. This right of self-determination entitles a patient, further to 

his/her freedom of action, to freely decide on any therapeutic measures and treatments that 

may affect his/her integrity, choosing from amongst various possibilities, providing his/her 

consent or withholding the same. This is precisely the most important manifestation of any 

fundamental human rights that may be affected by medical intervention: to feely decide 

whether to accept or reject a treatment. This possibility has been upheld by the European 

Court of Human Rights, even if the consequences are fatal (Judgment of the European 

Court of April 29
th

 2002, case Pretty v. United Kingdom § 63), and even by the Spanish 

Constitutional Court (STC 154/2002, of July 18
th

, FJ 9). 

 

However, in order for this right to consent, to decide on any medical acts affecting 

a subject, to be freely exercised, it is essential that the patient be adequately informed in 

medical terms on therapeutic measures considered; only if he/she has such information 

may his/her consent be freely given, choosing from amongst the options available; he/she 

may also freely decide not to authorise the treatments or interventions proposed by the 

medical staff. In this way, both consent and information are two closely related rights, so 

much so that the exercise of one depends on adequately fulfilling the other, which is why 
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an unjustified failure to provide information is equivalent to limiting or depriving the 

patient of his/her right to decide and agree to the medical act, thereby affecting his/her 

right to physical integrity, manifested by such consent.  

 

Prior information, which has amounted to what is now known as “informed 

consent”, may therefore be considered a procedure or device with which to guarantee the 

effectiveness of the principle of a patient’s freedom of action and, consequently, of the 

constitutional provisions that acknowledge fundamental rights and may be affected by 

medical conduct; and, particularly, as an implicit and mandatory consequence of a 

guaranteed right to physical and moral integrity, thereby acquiring constitutional relevance 

and determining that the failure to provide this information, or a defective information, 

may infringe the fundamental right itself. 

 

The relevance assigned to prior information and consent, before performing any 

medical action, is reflected in the regulations on the matter included in Spanish domestic 

law. This basically consists of the Law 41/2002, of November 14
th

, containing the basic 

regulation of patient autonomy and rights and obligations as regards information and 

clinical records, which updates and completes the provisions contained in Law 14/1986, of 

April 25
th

, on Health Care fulfilling the Convention on Human Rights and Biomedicine of 

April 4
th

 1997, referred to above. Amongst the basic principles listed in Article 2 of this 

Law is a general requirement to obtain the prior consent of all patients or users for any 

activity in the field of health, “to be obtained after the patient has been adequately 

informed”, and “to be provided in writing in the events foreseen by law” (section 2). 

Furthermore, there is also a right to freely decide from amongst all available clinical 

options, after receiving adequate information (section 3), and to reject treatment, 

excluding the situations foreseen by law (section 4). Article 4 regulates a patient’s right to 

health information, as an indispensable means to help patients make decisions freely and 

voluntarily; this information, with the content foreseen in Article 10, should be guaranteed 

by the doctor assigned to the patient, including any professionals assisting the patient 

during the clinical process or who are applying a technique or specific procedure; the right 

to not receive information is also acknowledged (albeit subject to the limits foreseen in 

Article 9.1). As regards informed consent, Article 8 establishes that “[a]ny step taken in 

relation to a patient’s health will require the affected party’s free and voluntary consent, 

once he/she has assessed the options in the case at hand further to the information foreseen 

in Article 4”; as a general rule, this information will be provided verbally, except for 

certain situations, such as surgical interventions, where written information will be 

necessary. As an exception, clinical interventions are allowed if these are indispensable for 

a patient’s health, without obtaining his/her consent, in limited cases (Article 9.2). 

 

Based on the approach explained, we will now analyse the appellant’s complaint. 

 

6. We presume as a proven fact, acknowledged in the judicial resolutions 

challenged, that the petitioner was not previously informed about the surgical intervention 

scheduled, thereby failing to obtain his informed consent. This omission does not 

necessarily entail a breach of the appellant’s fundamental right to physical integrity, and 
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the circumstances of the case must be examined in order to determine whether such 

omission was or not justified from a constitutional point of view. The fact is that the 

referred fundamental human right is neither absolute nor unlimited, as in the case of all 

other fundamental rights, and may be overlooked, as explained above, for constitutionally 

relevant interests, as long as this setback is necessary to achieve the legitimate aim 

pursued and, in any case, is proportional and upholds the essential purpose of the right 

(STC 143/1994, of May 9
th

, FJ 6). Nevertheless, any possible limitations of this right 

should be based on a constitutionally justified legal provision, which accurately specifies 

the material circumstances of the limiting measure, without using vague or broad defining 

criteria that render impracticable the fundamental human right affected, or negate the 

guarantee it enjoys under the Spanish Constitution (STC 52/1995, of February 23
rd

, FJ 4, 

and 196/2004, of 15
th

 November, FJ 6; also Judgment of the European Court of April 29
th

 

2002, case Pretty v. United Kingdom, § 68). 

 

Moreover, given that there is a material fundamental right at hand, i.e. the right to 

physical integrity of the petitioner, a constitutional analysis of whether the protection 

granted by Judges to the right in question is different and stricter; as upheld by this Court, 

any judicial resolutions that affect the content of a material fundamental human right 

entail a reinforced duty to provide the necessary reasoning, as compared to the one 

specifically derived from the right to an effective judicial remedy established in Article 

24.1 CE [amongst others, STC 214/2000, of September 18
th

, FJ 4; 63/2001, of March 17
th

, 

FJ 7, and 68/2001, of March 17
th

, FJ 6 a)]; or, in broader terms, even if the judicial 

decision does not directly affect the preservation or limits of a fundamental right, one of 

these rights, other than the right to an effective judicial remedy, is involved, linked, 

connected, endangered or affected by such decision (for all, STC 29/2008, of February 

20
th

, FJ 7). Specifically, in relation to the right to physical integrity, we have required this 

extra reasoning in STC 292/2005, of November 10
th

, FJ 3, and 224/2007, of October 22
nd

, 

FJ 3. 

 

What the foregoing situations require, according to Article 24.1 CE, in order to 

certify that sufficient and effective protection has been granted, apart from a reasoned 

resolution founded in law, is a resolution that is consistent with the fundamental human 

right in question (STC 11/2004, of February 9
th

, FJ 2, and 63/2005, of March 14
th

, FJ 3). 

The extra reasoning required by reinforced judicial protection if a fundamental right is 

involved “arises from qualitative, not quantitative, requirements, as it is absolutely 

possible for judicial resolutions to exist that meet the requirements of said Article 24.1 CE, 

by providing de facto and de iure reasons to justify the measure ordered, but which in 

terms of the free exercise of fundamental human rights are constitutionally inadequate as 

regards a justification of the decisions adopted (STC 14/2002, of January 28
th

, FJ 5; 

251/2005, of October 10
th

, FJ 4)” (STC 224/2007, of October 22
nd

, FJ 3). 

 

An examination of the judicial resolutions challenged show that the Civil Court 

No. 7 in Bilbao dismissed the plaintiff’s complaint regarding a lack of informed consent, 

based on the condition that led him to the emergency room, the fact that he had undergone 

the same type of intervention a few years back, and its relative urgency, along with his 
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age; these considerations led the court to conclude that the petitioner had not actually been 

deprived of clarifying information prior to his consent. Afterwards, the Appellate Court of 

Biscay upheld this decision, and excluded any liability for the patient’s condition, given 

that the plaintiff had already undergone a similar intervention and because the test was 

conducted at a time when there was a risk to his life, explaining why the emergency 

service was involved. 

 

Thus, both judicial resolutions considered that there were sufficient reasons to 

exclude the need to provide the plaintiff with prior information before giving his consent 

to the surgery, given the circumstances of the case. We will therefore determine whether 

the interpretation of the law underlying the fundamental human right affected has been 

carried out according to the Constitution and, in particular, whether this application of the 

law may have affected the integrity of the fundamental right in question, given the facts 

ascertained by the courts (STC 83/2003, of May 5
th

, FJ 4, amongst others). 

 

7. In light of currently applicable law, we may anticipate here that the challenged 

resolutions have restrictively interpreted this right and, consequently, its effectiveness, 

whilst also applying a broad interpretation of the limits thereof, to conclude that informed 

consent was not necessary in this case. 

 

As already mentioned, the failure to provide information is equivalent to excluding 

or limiting a right to consent or to reject a certain medical operation, inherent to the 

fundamental right to physical and moral integrity. Consequently, Law 41/2002 is 

conclusive (but is only marginally referred to in the judicial resolutions): Article 8 

(underlying Article 5 of the Convention on Human Rights and Biomedicine) requires the 

affected party’s free and voluntary prior consent for any step taken as regards his/her 

health, “once the patient has assessed the options available in each case, further to the 

information foreseen in Article 4”. Article 4, in the broadest terms, foresees a patient’s 

right to be provided with “any available information” on all steps taken in relation to 

his/her health, “except for the situations excluded by law”. This provision highlights the 

fact that these exceptions are not undetermined nor can be broadly interpreted, and that the 

right may only be limited if the patient is unable to understand the information provided or 

if there is an ascertained therapeutic need (“if, for objective reasons, awareness of the 

situation could seriously damage his/her health”), in which case the persons related to the 

patient should be duly informed (Article 5.3 and 4).  

 

Likewise, the situations where a need for prior informed consent may be excluded 

are also exceptional; this has been confirmed by the legislator, by allowing medical 

practitioners to set this right aside in order to conduct clinical interventions that are 

indispensable for the patient’s health, only in the event of a risk to public health and “[i]f 

there is an immediate and serious risk to the patient’s physical or mental integrity and 

his/her authorisation cannot be obtained”. Furthermore, in the latter case, if the 

circumstances so allow, the patient’s relatives or de facto acquaintances should be 

consulted (Article 9.2 of Law 41/2002 and Article 8 of the Convention on Human Rights 

and Biomedicine). 
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To conclude, the legal regulations —in line with constitutional requirements—, in 

accordance with the content inherent to this fundamental right, require that, in principle, 

each medical intervention should be authorised by the patient’s prior consent which, in 

turn, must be preceded by the necessary information on the procedure to be applied. As a 

general rule, this information should be provided verbally and entered into the patient’s 

medical records, and should at least include the purpose and nature of the intervention, its 

risks and consequences (Article 4.1); this content is wider than the one foreseen in Article 

10 of the Law, for all those situations in which the patient’s written consent is necessary, 

i.e. those established in Article 8.2 (to include, amongst others, surgical interventions and 

invasive diagnostic/therapeutic procedures). 

 

All these rules, however, are not just brought together in a set of patient rights, 

linked to the correlative rights of medical practitioners in order to render them effective; 

basically, they entail a two-fold guarantee for both patients and doctors: 1) the patient’s 

fundamental right to physical integrity is rendered effective, with respect to any medical 

steps taken; and 2) the regulations are able to guarantee practitioners that their conduct 

will fall within the limits imposed by the protection of such right. Thus, from a doctor’s 

point of view, this regulation does not merely impose a set of duties but also, from an 

active point of view, guarantees their own professional conduct. 

 

In light of the foregoing, we cannot upheld in the case at hand that the information 

provided to the plaintiff  was sufficient —as confirmed in the challenged resolutions— 

based on a catheterization conducted in 1994 (which also used a different approach); these 

arguments do not conform to the very content of the fundamental right affected, nor do 

they follow an interpretation of the law that most benefits the effectiveness of a 

fundamental human right (STC 146/1999, of July 27
th

, FJ 6), which is why they must be 

declared unreasonable. 

 

The Civil Court No. 7 in Bilbao justifies the failure to obtain the patient’s informed 

consent on the “relative urgency of his intervention”, whereas the Appellate Court of 

Biscay refers to a “vital risk” in his situation, which is why the plaintiff was admitted to 

the emergency room. However, these considerations do not include any reasoning 

whatsoever on the impossibility of obtaining his informed consent or of consulting the 

patient’s relatives or de facto acquaintances; in any case, any such impossibility is hardly 

consistent with the fact that the appellant was admitted to the emergency room at 2:16 pm 

on September 4
th

 2005, and that the catheterization was not conducted until the following 

morning. Consequently, even if the medical decision had not been immediately adopted 

upon the patient’s hospitalization, the period of time elapsed was sufficient, i.e. once the 

medical staff had reached the conclusion that a catheterization was necessary to resolve 

the plaintiff’s illness, there was time to inform the patient about the consequences, risks 

and side-effects of the intervention, according to the provisions established in Article 10.1 

of Law 41/2002. Therefore, the courts did not conduct any weighting whatsoever as to 

whether or not this material impossibility existed and prevented the full effectiveness of 

the patient’s right. 
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Furthermore, it does not suffice for a risk to exist in order to fail to obtain a 

patient’s informed consent; such situation should also involve immediacy and seriousness, 

neither of which has been considered, let alone an analysis by the courts which, as stated 

above, have used other concepts to justify the failure to comply with an obligation to 

obtain the patient’s informed consent; not only do they fail to provide reasonable and 

balanced justification, but even implicitly acknowledge the absence thereof (“relative 

urgency”); they also clearly highlight the circumstances of the case, given the time 

transpired between the hospitalization of the petitioner of protection and the intervention 

itself, which was sufficiently long to fulfil the legal requirements imposed to guarantee the 

plaintiff’s fundamental right to physical integrity. 

 

Finally, it may be stated that the care received by the petitioner did not fulfil his 

right to provide his duly informed consent and, consequently, infringed his fundamental 

right to physical integrity (Article 15 CE). The judicial resolutions challenged did not 

protect this right when they dismissed the petitioner’s claim based on criteria not foreseen 

by law (such as the patient’s age or a prior catheterization conducted eleven years earlier), 

when weighting the circumstances of the case, interpreting and applying the rules in 

question contrary to the utmost effectiveness of this right. 

 

We may thus reach the conclusion that the plaintiff’s fundamental right to physical 

integrity has been breached, as well as his right to an effective judicial remedy (Article 

24.1 CE), due to the response obtained by this complaint in court proceedings; as declared 

above, the defects suffered by the judicial response given to the petitions related to a 

breach of material fundamental rights in themselves violate these rights (for all, STC 

138/2000, of May 29
th

, FJ 5, and 119/2001, of May 24
th

, FJ 8). Consequently, the 

protection requested should be granted and the judicial resolutions repealed, 

retrospectively taking back these proceedings to the date immediately prior to delivery of 

the Judgment of the Civil Court No. 7 in Bilbao, in order for the latter to issue another 

decision that upholds the fundamental human right infringed.  

 
R U L I N G 

 

For all of the above, the Constitutional Court, BY THE AUTHORITY VESTED 

IN IT BY THE CONSTITUTION OF THE SPANISH NATION, 

 

 

has decided 

 

To uphold the appeal for protection brought by Mr. José María García-Bayonas 

Garaizábal and, by virtue thereof: 

 

1. To declare a breach of the right to physical integrity (Article 15 CE) and the 

right to an effective remedy (Article 24.1 CE), held by the petitioner of protection. 
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2. To restore the integrity of the petitioner’s rights and, to this effect, to declare the 

nullity of the Judgments delivered by the Fifth Section of the Appellate Court of Biscay, 

of April 10
th

 2008, and the Civil Court No. 7 in Bilbao, of April 23
rd

 2007, taking the 

proceedings back to the date immediately prior to delivery of this latter decision, in order 

for the Court to issue a new Judgment that takes into consideration the fundamental rights 

infringed. 

 

Let this Judgment be published in the “Official State Gazette”. 

 

This Judgment was handed down in Madrid, on the twenty-eighth of March two 

thousand and eleven.  

 


